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HOMICIDE AND THE DEATH PENALTY IN AUSTRIA- 
HUNGARY. 

By Maynard Shipley. 

I. Austria. 

Since the year 1781, when the Emperor Joseph II. commanded that 
"passed orders" should not be carried out without his special man- 
date, comparatively few of the criminals sentenced to death in Aus- 
tria have been brought to the scaffold. The appearance (in 1764) of 
Beccaria's philosophical treatise on penal law created a sensation 
throughout Europe, which resulted in the immediate abolition of cap- 
ital punishment in Tuscany and in Russia, and in the abrogation of 
the death penalty by the Austrian Penal Code in 1787. 

The outbreak of riots at the time of the accession of the Grand Duke 
Leopold to the imperial throne of Austria, in 1790, resulted in the 
reintroduction of the death penalty for riotous disobedience. The 
agitations of the French revolutionary party, under Francis II., led 
to a reactionary movement, under the conservative leadership of 
Metternich, which resulted in the restoration of the death penalty, at 
first for high treason only, and afterwards for many other crimes 
(Code of 1803). In a decree of the court, October 29, the emperor 
admitted that the number of homicides committed had not increased 
since the abolition of the death penalty under Joseph II. 

It is well known that the Emperor Francis II. desired to be regarded 
by his princely colleagues as a very conservative ruler, which partly 
accounts for the restoration of the death penalty to something like 
its former dignity under the law. As a matter of fact, however, the 
actual execution of capital sentences was limited to criminals convicted 
of the most heinous crimes, and who seemed to be beyond hope of 
reformation. Thus we find that of the 1,304 persons sentenced to 
death by ordinary proceedings, from 1803 to 1848, no less than 856 
were pardoned, and this notwithstanding the fact that of the death 
sentences pronounced 121 were for high treason and 911 for murder.* 

No increase of crime having followed this clemency, the policy of 
commuting death sentences was continued. In 1849 only 6 of the 

* Hye: "Das Oesterreichische Strafgesetz," p. 41. It should be noted that, of 
76 culprits condemned for forging public bonds, not one was executed. The number 
of such crimes, however, constantly diminished. 
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60 persons condemned to the scaffold were executed. The following 
decade witnessed a still further diminution both in capital crimes 
committed and in capital sentences executed. 

In the Austrian Penal Code of 1852 the number of crimes punish- 
able by death is much smaller than in the Code of 1803. Besides, the 
Code provided that no accused person could be sentenced to death on 
circumstantial evidence, and declared criminals under twenty-one 
years of age exempt from capital punishment.* It was provided, 
however, that judges should not remit the death penalty on account 
of extenuating circumstances, this prerogative being reserved to the 
crown. That imperial mercy was often shown is attested by the fact 
that, of the 901 criminals condemned to death during the twenty-one 
years ending in 1873, only 105, or 11.6 per cent, of those sentenced, 
met death at the hands of the public executioner.! 

The fact has long been recognized by criminologists that crimes of 
violence are less numerous in any country during times of war, and 
suffer a material increase upon the return of the surviving troops. It 
should be remembered in this connection that in 1859 Austria was 
engaged in the disastrous war with Italy, followed eight years later 
by the equally unsuccessful war with Prussia. During these years 
many of the disorderly element were drafted into the army. Upon 
their return to industrial life, crimes of violence became relatively 
more frequent, as evidenced by the table below : J — 





Period 1853-73.§ 


Period 1875-97. 


for the Crimes of 


Sentenced. 


Executed. 


Sentenced. 


Executed. 




4 

880 

12 

5 


102 
3 


1 

1,87« 

30 

1 


+ 




70 


Manslaughter in committing robbery, 


+ 






Totals 


901 


105 


1,908 


70 



* In some of the Commonwealths of the United States the law still sanctions the 
hanging of mere boys of fifteen years, and such enactments are far from being ignored 
in practice. Witness the hanging of two boys, aged fifteen and seventeen respectively, 
in Kentucky on Feb. 13, 1903. 

t Cf. Wahlberg, Juristische Blatter, June 16, 1872. 

t The statistics for this period were kindly forwarded the author by courtesy of 
Hon. Counsellor Dr. Weyel, of the Austrian Ministry of Justice. 

§ There are no statistics for 1874. 
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The above figures show a very material increase in the number of 
death sentences passed since 1873. This does not represent, however, 
a proportionate increase in the number of capital crimes committed, 
especially of the more grave forms of homicide. This may be in- 
ferred from the fact that, whereas the number of death sentences for 
the period of twenty-three years ending in 1897 is much greater than 
in the preceding period of twenty-one years, the number of commu- 
tations of the death penalty is also much greater. In the first period, 
the executions amounted to 11.6 per cent, of the capital sentences, 
while in the second period only 3.6 per cent, of the death sentences 
were carried into effect. The increase in capital convictions is partly 
due, moreover, to a change in the penal procedure introduced in 1873. 
The old law maintained the sj^stem of legal proofs, whereas the new 
one is founded on the principle of "free estimation of proofs" (jreie 
Beweiswiirdigung) . Under the old code the annual average of cap- 
ital convictions was 42, with 5 executions: under the new procedure 
the annual average of capital convictions is 82, with three executions 
yearly.* 

Baron Garofalo, the distinguished Italian criminologist, points to 
Austria as an example of the evil consequences following relaxation 
of the rigors of the law in punishing murderers, calling attention to 
the increase of homicides in that empire during a certain period. 
While it is true that there was an increase in grave crimes from 1874 
to 1881, the number of convictions rising from 28,155 to 33,469, it 
is also true that, with no increase in the severity of punishments, the 
number of such convictions has steadily declined since 1881, .falling 
to 29,652 in 1897. In other words, the ratio of convictions per 10,000 
of population was 15.2 in 1881 as against 11.7 in 1897. A table pub- 
lished in the Oesterreichische Slatistik (LXI Band, 3 Heft, Wien, 
1902) shows for the thirty years ending in 1898 the following diminu- 
tion of certain grave crimes: murder, 23.1 per cent.; robbery, 43.1 
per cent.; infanticide, 21.2 per cent.; blackmail, 7.4 per cent.; and 
malfeasance, 57.1 per cent. 

The annual average of convictions for manslaughter and murder 
for the five years 1889-1893 was 138; and for the five years 1891- 
1898, 118. Of the 735 criminals sentenced to death during the six 
years 1893-98, only 21, or less than 3 per cent., were executed. 

Capital sentences in Austria are carried out in public by hanging, 

* In cases of commutation of the death penalty the prisoner is sent to penal ser- 
vitude for life or, more often, for a definite time, mostly between ten and twenty years. 
Under Austrian law a woman is never made to suffer the death penalty, no matter 
how diabolical the crime committed. Women are never regarded as ordinary crim- 
inals; but. if convicted, are sent to Neudorf, a convent only a few miles from Vienna. 
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supplemented, if need be, by strangulation at the hands of the ex- 
ecutioner. 

In the table below a gradual diminution of heavy penalties is shown, 
evidencing the decrease in grave crimes. The increase of lighter 
offences and misdemeanors is the result of new legislation, not of more 
crime or lawlessness. 

[Oesterreichische Statistik, herausgegeben von der k. k. statistisehen Central-Com- 
mission, LXI Band, 3, Wien, 1902.] 

The Number of Persons Sentenced and the Penalties Imposed prom 
1893 to 1898. 



Penalties Imposed. 


1893. 


1894. 


*1895. 


1896. 


1897. 


1898. 


Culprits executed .... 
Condemned to life impris- 

3 to 5 years 

2 to 3 years 

30 days 

Extra penalty incurred by 

Acquitted of extra penalty, 


2 

28 

51 

71 

363 

457 

490 

2,574 

3,571 

6,706 

11,506 

2,679 







29 
39 

57 

355 

478 

494 

2,578 

3,775 

7,280 

12,555 

2,792 

1 



5 

26 

54 

54 

306 

482 

468 

2,416 

3,458 

6,740 

11,778 

2,916 

2 
3 


5 

35 

37 

56 

285 

418 

422 

2,436 

3,414 

6,778 

11,867 

3,143 

2 



5 

28 

39 

51 

273 

401 

449 

2,283 

3,533 

7,108 

12,333 

3,148 


1 


4 

31 

34 

44 

297 

411 

509 

2,449 

3,818 

8,113 

14,822 

3,916 

1 



Totals 


28,498 


30,433 


28,708 


28,898 


29,652 


34,449 



* In this year a condemned man died before his execution papers were signed by 
the emperor. 



Of grave crimes committed by juvenile offenders in Austria, that 
of murder shows the smallest percentage (12.7 per cent.). Of crimes 
against chastity the juvenile offenders are responsible for 32.5 per 
cent., as seen in the accompanying table. 
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The percentage of juvenile criminals for the years 
shown in the last column of the following table: — 



1882—1898 is 





Number of Con- 
demned Persons 
of All Ages. 


Number of Persons 

Condemned who were 

from 14 to 20 Years 

of Age. 




Number. 


Per Cent, 
of all Con- 
demned. 


Rape, violation, and other serious crimes 
Murder (pp. 134-138) 


95 

15,821 
1,658 
2,346 
3,257 

254,118 
2,134 


26 

5,144 
285 
298 
552 

63,201 
517 


27.3 

32.5 
17.2 
12.7 


Qualified robbery and participation therein 

(pp. 171 ft.) 

Robbery (pp. 190-196; St. G.) 


16.9 

24.8 
24.2 



In the following table are shown the effect of penalties, and the 
percentage of recidivism: — 







Number of 

Persons 
Condemned 
for Crime. 


Crimes. 


Years. 


Once Previously 
Condemned. 


Previously Several 
Times Condemned. 


Recidivists. 




Number. 


Per 
Cent. 


Number. 


Per 
Cent. 


Number. 


Per 

Cent. 


1864-68 . 
1869-73 . 
1874-78 . 
1879-83 . 
1884-88 . 
1889-93 . 
1894-98 . 




108,589 
129,714 
152,826 
157,554 
148,020 
145,404 
151,841 


13,122 
15,363 
16,802 
16,910 
16,113 
15,876 
18,183 


12.1 
11.9 
11.0 
10.7 
10.9 
10.9 
12.0 


16,569 
19,124 
21,204 
23,640 
19,621 
18,775 
16,700 


15.2 
14.7 
13.8 
15.0 
13.2 
12.9 
11.0 


29,691 
34,487 
38,006 
40,550 
35,734 
34,651 
34,883 


27.3 
26.6 
24.8 
25.7 
24.1 
23.8 
23.0 



By referring to the last column, it will be seen that there has been 
a perceptible decrease in recidivism. It is also to be considered that 
there has been an extension in the category of misdemeanor since the 
year 1870. 
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II. Hctngarst. 

In Hungary, as in Austria, there has been a constant falling off in 
the proportion of capital executions to death sentences pronounced, 
accompanied by a gradual diminution of homicides committed. 
Murder is the only crime punishable with death under the Hungarian 
Penal Code, and in nineteen out of thirty cases a sentenced murderer 
is pardoned; that is, his sentence is commuted to life imprisonment, 
or to a certain number of years' confinement. Since the 1st of January, 
1900, the right of trial by jury, even for the gravest crimes, has been 
extended to accused persons (Art. XXXIII., new Code of Procedure), 
and other important reforms have been introduced in conformity with 
the principles of modern criminal jurisprudence. 

A table of statistics kindly forwarded by the noted Hungarian sta- 
tistician, Dr. Joseph von Korosy, shows that convictions for the 
crime of voluntary homicide have decreased from an annual average 
of 718 for the five years 1892-96 to 612 for the five years 1897-1901. 

As to the number of deaths by murder and manslaughter, complete 
statistics are difficult to obtain. The register of deaths shows an 
annual average of 948 homicides for the three years 1896-98, and an 
average of 1,097 for the three years 1899-1901 (not including Croatia). 

Statistics for Croatia and Slavonia are available only for the four 
years 1897-1900, and show the number and character of penalties 
imposed, but not the number of homicides committed. In 1897 there 
were 37 criminals condemned to death, of whom 13 were executed. 
In 1898 there were 18 death sentences, of which 3 only were carried 
into effect. In 1899 there were but 11 capital sentences, and only 
1 execution. In 1900 the number of death sentences pronounced 
was 6, with no executions. During the first two years given there 
were two life-term sentences imposed, and none in the two years 
following. Of sentences from fifteen to twenty years there were 20 
in the first two years and 7 in the two years following.* From these 
figures it may be seen that capital executions are not necessary to 
a reduction in grave criminality. 

In the city of Budapest, as in Hungary generally, capital execu- 
tions are very rare, yet homicide is steadily diminishing. Of 73 per- 
sons convicted for murder or manslaughter during the four years 
1882-85, 3 were executed. During the four years 1886-90 there were 
165 such convictions, with 1 execution only.f 

*A. M. Kir. Kormouy, 1900, "Eui Mtikddeseroi Tils Az Arszag Kozallapotairol 
Szolo Jelentes Es Statisztikai Evkonyz," p. 771. Budapest, 1901. 

t "Die Sterblichkeit der Haupt- und Residenzstadt Budapest in den Jahren 
1886-1890," Dr. Joseph von Korosy, Berlin, 1898, p. 19. 
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The register of deaths shows an annual average of 39 deaths in 
Budapest from homicide during the three years 1896-98 and 38 for 
the three years 1899-1901. As the population of the city is increasing 
at the rate of about 40 per cent, per decade, these figures would seem 
to indicate a material decrease in the proportion of deaths by homi- 
cide in the Hungarian metropolis. 

Dr. Korosy has very kindly furnished the author with statistics 
showing that, while the annual average of homicidal crimes committed 
in Buda>pest during the five years 1892-96 was 62 per one million of 
population, the annual average for the five years 1897-1901 was 54 
per one million of population. 

From the official statistics herein quoted it may be seen that, so 
far as Austria-Hungary is concerned, there is no ground for the con- 
tention that capital crimes have increased as a consequence of the 
decline of capital executions. 



